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did not make a premature offer valid, if not accepted, nor in 
another aspect did it make a tender in bad faith valid. The offeror 
must be ready and able to make his offer good. No magic is to be 
attached to the writing. It merely dispenses with production — a 
burdensome requirement of the common law. Despite the general 
language in the California opinions heretofore referred to, this 
position has been indicated in prior California decisions 9 and is in 
accordance with the views of courts in other states having similar 
statutory provisions. 10 

R. S. M. 

Trusts : Restraints on Alienation : Spendthrift Trusts. — 
The case of McColgan v. Magee 1 presents a variation upon the 
ordinary attempt to create a spendthrift trust. Four persons were 
the beneficiaries under a deed of trust which provided that any 
three might terminate the trust at any time, and that upon any 
termination thereof, one-fourth of the trust property should go 
to each one. In terminating the trust the four beneficiaries agreed 
to place the defendant's one-fourth share in trust, the income from 
his share to go to the defendant, but his entire interest and the 
income therefrom to be inalienable and inaccessible to his creditors 
during the defendant's life. In an action by a creditor to reach 
the property subject to this new trust the court held that the 
attempt to restrain its alienation must fail. 

Ever since the case of Nichols v. Eaton, 2 spendthrift trusts 
have been more and more generally upheld in the United States. 8 
That the policy of permitting such dispositions of property has met 
with favor in this country is demonstrated by the fact that legis- 
lation has supported them even in some states where the courts 
had refused to allow them. 4 The English rule still forbids spend- 
thrift trusts, although the exception in favor of married women 
still exists there. 5 

American courts differ somewhat as to how spendthrift trusts 
may be created, but the general rule is that one may settle property 
in trust for another who has no interest in it, and gives no valuable 
consideration for it, in such a manner that the beneficiary cannot 
alienate it, or subject it to the claims of his creditors. 6 This dis- 

»Colton v. Oakland Bank of Savings (1902), 137 Cal. 376, 70 Pac. 
225; Doak v. Bruson (1907), 152 Cal. 17, 20, 91 Pac. 1001. 

10 Kuhns v. Chicago etc. R. R. Co. (1885), 65 Iowa, 528, 22 N. W. 
661, apparently overruling Shugart v. Pattee (1873) 37 Iowa, 422; 
McCourt v. Johns (1898), 33 Ore. 561, 53 Pac. 601; Hyams v. Bamberger 
(1894), 10 Utah, 3, 36 Pac. 202. 

1 (Feb. 28, 1916), 51 Cal. Dec. 297, 155 Pac. 995. 

2 (1875), 91 U. S. 716, 23 L. Ed. 254. 

3 Seymour v. McAvoy (1898), 121 Cal. 438, 53 Pac. 946, 41 L. R. A. 
544; Wagner v. Wagner (1910), 244 111. 101, 91 N. E. 66. 

4 De Vaughn v. Hays (1913), 140 Ga. 208, 78 S. E. 844. 

sBolitho & Co. v. Gidley, L. R [1905] A. C. 98. 

8 Hale v. Bowler (1913), 215 Mass. 354, 102 N. E. 415. 
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position of property is allowed not out of consideration for impro- 
vident persons, but upon the principle that the owner of property 
may dispose of it in whatever manner he pleases. 7 Increasing 
liberality is being shown in allowing such trusts to be created by 
reasonable implication rather than requiring actual words of 
restraint. 8 The beneficiary need not in fact be a spendthrift. 9 The 
trustee may be given wide or absolute discretion as to the amount 
to be paid for support or education. 10 But where the cestui is 
given dominion or a right to obtain dominion over the trust 
property, by whatever means, his creditor may reach it despite 
any provisions in the settlement. 11 

In the principal case the California court applies the prevailing 
American doctrine to a somewhat unusual situation. The defendant 
beneficiary did not have dominion or the right to obtain control 
of the trust property under the original settlement. His recourse 
to the property was subject to the consent of the other bene- 
ficiaries to a termination of the trust. A spendthrift trust would 
have been established in this case had the settler so provided by 
the original deed, or if he had given the defendant's co-beneficiaries 
the right to create it as a condition to their consenting to terminate 
the trust. This latter right follows from the general rule as above 
expressed. What prevented this result was the settlor's provision 
that one-fourth of the trust property should go to the defendant 
upon any termination of the trust, thereby giving him absolute con- 
trol of his share of the property. This clause prevented the impo- 
sition upon his share of any conditions or a resettlement in trust 
by the co-beneficiaries. 

H. E. A. 

Water Law: Apportionment Between Riparian Owner 
and Appropriator. — In Mally v. Weidensteiner 1 the Supreme 
Court of Washington has materially weakened the doctrine of 
appropriation and in turn strengthened riparian rights so that they 
are given a standing not heretofore generally conceded. Washing- 
ton is one of the few Western states where riparian rights and 
rights of appropriation exist side by side. 2 Weidensteiner had 



7 Broadway National Bank v. Adams (1882), 133 Mass. 170. See 
Gray, Restraints on the Alienation of Property, especially preface to 
2nd ed., for a severe critcism of the rule, both as to judicial interpreta- 
tion and legislative enactment. 

8 Berry v. Dunham (1909), 202 Mass. 133, 88 N. E. 904. 

9 Wagner v. Wagner (1910), 244 111. 101, 91 N. E. 66. 

10 Keyser v. Mitchell (1871), 67 Pa. St. 473; Berry v. Dunham 
(1909), 202 Mass. 133, 88 N. E. 904. 

11 In re Morgan's Estate (1909), 223 Pa. St. 228, 72 Atl. 498; Croom 
v. Ocala Plumbing & Electric Co. (1911), 62 Fla. 460, 57 So. 243. 

i (Dec. 8, 1915), 153 Pac. 342. 

2 Benton v. Johncox (1897), 17 Wash. 277, 49 Pac. 495; Nesalhous 
v. Walker (1907), 45 Wash. 621, 88 Pac. 1032; Mason v. Yearwood 
(1910), 58 Wash. 276, 108 Pac. 608. 



